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Double Standard: A Comparison of British
and American Defamation Law
Michael Socha*
Introduction

I.

In the United States, people write books and publish news articles
without thinking twice about the legal ramifications of their actions.
Americans assume that the right to speak freely and without legal
consequence is fundamental. It is part of American heritage and culture
and Americans cannot imagine not being able to enjoy these freedoms.
Americans might easily assume that our British counterparts, whose
laws have influenced ours for centuries, would have the same freedom of
expression and protection from defamation lawsuits that Americans do.
However, that is not the case. In fact, British laws are much more
plaintiff friendly and less protective of speech when compared to
American laws.
The differences between British and American defamation law may
seem trivial, but they are increasingly important in our changing, more
globally integrated world. The most important reason to be aware of the
differences in the defamation laws of Britain and the United States is that
plaintiff friendly British laws may have a chilling effect on speech here
in America.' Ideas are easily exchanged between citizens of the United
States and England and thus, the threat of facing a lawsuit in England
could lead to potential defendants eliminating content from books,
magazines, news articles, and material available online.
For example, earlier last year the United States Court of Appeals for
* J.D. Candidate, The Pennsylvania State University - The Dickinson School of

Law, 2005; B.A., The Pennsylvania State University, 2001. The author would like to
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1.

ERIC BARENDT ET AL., LIBEL AND THE MEDIA THE CHILLING EFFECT, 189-190

(1997). The term chilling effect was developed by the U.S. Supreme Court in a number
of free-speech cases and applied to defamation cases. Id. The term refers to the idea that
the threat of prosecution or civil action may deter the media from publishing a story even
though they would be able to defend it in court. Id.
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the Second Circuit Court allowed Harrods, a privately owned British
company, to bring a defamation claim against the Wall Street Journal in
England.2 The circumstances of the lawsuit are unique and put the
defamation standards of the two countries in sharp contrast. Harrods'
lawsuit exemplifies the importance of recognizing the differences
between the defamation laws of the two counties and finding a solution
for potential American defendants who do not want to give up their
rights to speak freely.
Harrods' lawsuit stemmed from an April Fool's joke played by
Harrods. 3 Initially, Harrods issued a press release entitled "Al Fayed
Reveals Plans to 'Float' Harrods."4 Editors of the Wall Street Journal
understood the press release as a reference to a plan to "float" shares of
Harrods' stock as part of a public offering.5 The Journal subsequently
wrote a story concerning the "float" and published it in the April 1, 2002
print edition of the Wall Street Journal.6 The story was also available on
the Journal'swebsite.7
8
The next day, Harrods revealed that the press release was a joke.
The Journal ran a correction on April 2, 2002 in its print and online
editions. 9 On April 5, 2002, the Journal ran a brief item in its print and
online editions in a column entitled "The Enron of Britain?" 10 The news
item told the story of the prank and included a sentence stating, "If
Harrods... ever goes public, investors would be wise to question its
every disclosure."1 1 The story also questioned whether Harrods could
get into legal trouble for the fake press release and noted that since it was
a privately owned company that it was not subject to any of the
authorities that regulate publicly-traded companies.12 The column
also
13
declared that Harrods' prank was not "Monty Python-level stuff.'

Counsel for Harrods contacted Dow Jones, the Journal's parent
company, and demanded a retraction, apology, and "substantial
damages."' 14 Extensive correspondence ensued and Harrods threatened to
sue Dow Jones in the U.K.' 5 On May 29, 2002, Harrods brought a
2.

3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

Dow Jones & Co. v. Harrods Ltd., 346 F.3d 357 (2nd Cir. 2003).

Id. at 358.
Id. Al Fayed is the Chairman and owner of Harrods.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Dow Jones & Co. v. Harrods Ltd., 237 F. Supp. 2d 394, 401 (S.D.N.Y. 2002).
Id.
DowJones, 346 F.3d at 358.
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defamation claim against Dow Jones, in the U.K. 16 Harrods claimed that
the Journal's article damaged its reputation by linking it to Enron and
thereby insinuating that Harrods can and will act unlawfully.' 7 Dow
Jones claimed that the Journal's column was an accurate report and was
intended as a humorous commentary. 18 Dow Jones sought to preclude
Harrods from pursuing the defamation claim in the U.K. by bringing an
action in the United States seeking declaratory and injunctive relief.' 9
Harrods' lawsuit could have a profound effect American companies
and citizens who value free speech. First, Harrods' claim is a prime
example of how, in our globally integrated world, a British company can
bring a defamation suit against an American company for comments
appearing online. Even more important, is the fact that this particular
lawsuit, and similar claims, might lead to a chilling effect on speech here
in the United States.
Protecting potential American defendants from facing lawsuits in
Britain will require creative problem solving, including a balancing of
the free speech rights of Americans with the right of allegedly defamed
Recognizing and
British plaintiffs to defend their reputations.
understanding the differences between the defamation laws of the United
States and Britain is the first step in finding a way to keep American
defendants out of British courts.
This comment will explore American defamation law and
Constitutional limitations of complaints relying on libel and slander.
Next it will examine British defamation law, and its recent liberalization.
Next, Dow Jones & Co. v. Harrods Ltd. will be used to illustrate how
plaintiff friendly British defamation laws can and will have a chilling
effect on speech here in the United States. Finally, this comment will
suggest solutions to problems caused by the differences and tensions
between the laws of Britain and the United States.
II.

American Law

In the United States, the right to free speech and freedom of press
The First Amendment's
emanates from the First Amendment. 20
guarantees are based upon the belief that the key to an effective

16.
17.
18.
19.

Id.
Dow Jones, 237 F. Supp. 2d at 401.
Id.
Id.
See U.S. CONST. amend. I.

20.
"Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances."
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government is an informed citizenry. 2 1 The American perspective has
been that truth can only emerge from the clash of conflicting ideas and
no one voice possesses all wisdom or the truth.2 2
While recognizing the value of free speech, the United States
Supreme Court also recognizes the states' interest in punishing those
who seek to damage the reputation of fellow citizens.2 3 The Court
consciously weighs these competing interests when deciding whether to
extend First Amendment protection to certain forms of speech. 4 This
balancing act has led to body of law that greatly differs from that of
Britain.
A.

HistoricalBackground of the Common Law of Defamation

In the United States, defamation includes both libel and slander.25
Traditionally, libel is defamation where defamatory words are written or
printed and slander is defamation where the defamatory words are
spoken.26 In modem times, the distinctions between the two types of
defamation have become blurred.2 7 Some jurisdictions treat statements
read on the air from a script as libel, while treating spontaneous
statements as slander. 28 However, some courts treat broadcasted
defamatory statements as slander.2 9
States protect the right of their citizens to enjoy their reputation by
allowing claimants to bring lawsuits based on the tort of defamation.3 ° In
21. R. Bruce Rich & Susan L. Amster, The United States of America, in THE
INTERNATIONAL LIBEL HANDBOOK 1 (Nick Braithwaite ed., 1995). An informed
citizenry, one that is not told by the government what is right, but instead makes those
determinations for itself is armed with the knowledge provide to them in a marketplace of
ideas, elect officials who steer the government on its proper course. Id.
22. Id.
23. Gertz v. Robert Welch Inc., 418 U.S. 323, 341 (1974). The Court stated that,
"The legitimate state interest underlying the law of libel is the compensation of
individuals for the harm inflicted on them by defamatory falsehood." Id.
24. Id. at 342. The Court noted that tension exists between the legitimate need for a
vigorous and uninhibited press and the legitimate interest in redressing wrongful injury.
The Court also stated that in an effort to define the proper accommodation between
competing concerns of free speech and reputation that they would allow free speech
breathing room necessary for a robust press.
25. 50 AM. JUR. 2D Libel and Slander § 1 (2003).
26. 50 AM. JUR. 2d Libel and Slander § 9 (2003).
27. R. Bruce Rich & Susan L. Amster, The United States of America, in THE
INTERNATIONAL LIBEL HANDBOOK 1,3 (Nick Braithwaite ed., 1995). The authors note
that the difference between libel and slander is often difficult to apply in modem times
because the distinction between written and oral statements inadequately cover the
communications terrain. Id.
28. Id.
29. Id.
30. 50 AM. JuR. 2D Libel and Slander § 2. The basis of an action for defamation is
damage to the plaintiff s reputation. It is reputation which is defamed, reputation which
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the United States, defamation laws vary slightly from state to state, but
the underlying elements are consistent.3 ' In general, a successful
defamation suit requires a plaintiff to prove (1) a false and defamatory
statement concerning the plaintiff, (2) an unprivileged publication to a
third party; (3) fault amounting to at least negligence on the part of the
publisher, and (4) either actionability of the statement irrespective of
special harm or the existence of special harm caused by the publication.3 2
The first element of a defamation claim is that the alleged
defamatory statement is false and refers to the plaintiff.33 Most
jurisdictions require a statement to be "of and concerning" the plaintiff in
order to be actionable. 34 Also, a statement that is not reasonably
interpreted to be a statement of truth or fact is not actionable as
approaches in determining whether a
defamatory.35 States have differing
36
statement implies a false fact.
Another key element of a defamation claim is that the defamatory
statement is actually published.3 7 If the defamatory message does not
reach a third person, it cannot be injurious to the plaintiff's reputation.3 8
The third element of a defamation claim is fault. 39 The standard of
fault applied to a defendant in a defamation action depends upon whether
the plaintiff is a public official, public person, or private person.4 °
Defendants are given the most protection when they are members of the
41
media and plaintiffs are a public official or public person.
is injured, and reputation which is protected by the law of defamation. Id. See also 50
Am.JUR. 2D Libel and Slander § 6, stating that the definition of defamation is a false
publication causing injury to a person's reputation, or exposing him to public hatred,
contempt, ridicule, shame, or disgrace, or affecting him adversely in his trade or business.
31. See 50 AM. JuR. 2D Libel and Slander § 6.
32. RESTATEMENT (SECOND) OF TORTS § 558 (1977).
33. See id.
34. 50 AM. JuR. 2D Libel and Slander § 28. In order to satisfy the "of and
concerning" requirement, the words must refer to the plaintiff and be understood by
others as referring to the plaintiff." Id.
35. Milkovich v. Lorain Journal Co., 497 U.S. 1, 17 (1990).
36. See 50 AM. JUR. 2D Libel and Slander § 107. Some courts employ a totality of
the circumstances test in which they consider the language of the statement and the
context in which it was made. Id. Other jurisdictions inquire as to whether the statement
implies a verifiable fact about the plaintiff and whether the statement is reasonably
susceptible to being understood as an actual assertion of fact. Id.
37. 50 AM. JUR. 2D Libel and Slander § 235. To sustain a valid claim of defamation,
the plaintiff must show that a defamatory statement was communicated "either
intentionally or by a negligent act to a third person, that is one other than the person
defamed." Id.
38. Id. "Since the reputation of the plaintiff that is protected by law of [defamation]
is the esteem in which others hold him, publication of the allegedly defamatory matter is
an essential element of a cause of action for defamation." Id.
39. See RESTATEMENT (SECOND) OF TORTS § 558 (1977).
40. See 50 AM. JuR. 2D Libel and Slander § 31
41. Id.
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The last element of a valid defamation claim is harm.42 At common
law, once a plaintiff established that he was defamed, damages were
presumed.43 However, the Supreme Court has limited the availability of
presumed damages as a matter of Constitutional law. 44
The common law recognizes defenses to defamation which serve to
limit such claims. 45 The most important defense to a defamation claim is
truth. The defense of truth is available to a defendant even if he acted
with malice and published the alleged defamatory statements without the
plaintiff's consent.46
Although the defamation laws of Britain and the United States have
common roots, the viability of claims as a matter of Constitutional law
are different. The First Amendment is protective of speech that might be
considered defamatory in Britain.
B.

ConstitutionalRestraintson the Common Law of Defamation

The landmark case in American defamation jurisprudence is New
York Times v. Sullivan.4
Sullivan was one of three elected
commissioners of the city of Montgomery, Alabama and was in charge
of managing Montgomery's police force.48 Sullivan complained that he
had been libeled by statements in a full-page advertisement printed in the
New York Times, and brought a civil libel action against four individual
petitioners and the New York Times. 49 The advertisement was entitled
"Heed Their Rising Voices" and was endorsed by the four individual
petitioners. 50
The advertisement accused Montgomery police of
harassing Martin Luther King and terrorizing students involved in
protests. 5 1
Sullivan's complaint was based on a limited portion of the
advertisement.52 This advertisement claimed that in Montgomery, after
students sang "My Country Tis of Thee" on the State Capital steps,
leaders of the group were expelled from school and that truckloads of
police armed with shotguns and tear-gas ringed the Alabama State
See RESTATEMENT (SECOND) OF TORTS § 558 (1977).
R. Bruce Rich & Susan L. Amster, The United States of America, in THE
INTERNATIONAL LIBEL HANDBOOK 1, 20-21 (Nick Braithwaite ed., 1995).
44. See id. Presumed damages are not allowed unless the plaintiff proves that the
defendant acted with actual malice.
45. Id. at 17.
46. 50 AM. JuR. 2D Libel and Slander § 268.
47. New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
42.
43.

48.
49.
50.
51.
52.

Id. at 256.
Id.
See id. at 257.
See id. at 256-58.
See id. at 257.
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College campus.53 The advertisement also accused police of padlocking
the dining hall in an attempt to starve the students into submission after
students, in protest, refused to re-register for classes.54
Although the advertisement did not mention Sullivan by name, he
argued that the word "police" referred to him.55 During trial, six
residents of Montgomery testified that they read some or all of the
advertisement as referring to Sullivan in his capacity as Commissioner.
Some of the statements in the advertisement were not accurate depictions
of the events that occurred in Montgomery.5 6 At trial the jury found in
favor of 57Sullivan and the Alabama Supreme Court upheld the
judgment.
At issue in Sullivan was the constitutionality of Alabama law, which
required the defendant to prove only that statements were "libelous per
se. '' 58 Under Alabama law a publication was deemed to be "libelous per
se" if the statements tended to injure a person or his reputation or to
bring him into public contempt. 9 Under the challenged Alabama law,
when a public official was a plaintiff in a libel suit, his position in the
governmental was sufficient evidence to support a finding that his
reputation had been affected by allegedly defamatory statements. 60 Also,
once "libel per se" had been established, the defendant had no defense
unless he could persuade
the jury that the statements "were true in all
6
their particulars." 1
The Court's decision in Sullivan was set forth with First
Amendment protections of free speech in mind.62 The Court in Sullivan
noted that prior decisions avoided placing the burden of proving truth on
the defendant.63 The Court also recognized64that some false statements
were also protected by the First Amendment.
53. Id.
54. Id.
55. Id. at 258.
56. See id. at 258-59.
57. See New York Times Co. v. Sullivan, 144 So. 2d 25 (Ala. 1962). At trial, the
jury awarded Sullivan $500,000.
58. See Sullivan, 376 U.S. at 267.
59. Id.
60. Id.
61. Id.
62. Id. at 270. The Court stated, "Thus we consider this case against the backdrop of
a profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and public officials." Id.
63. Id. at 271.
The Court noted, "Authoritative interpretations of the first
Amendment guarantees have consistently refused recognize an exception for any test of
truth-whether administered by judges, juries, or administrative officials-and especially
one that puts the burden of truth on the speaker." Id.
64. Id. at 271-72. The Court stated that an erroneous statement is inevitable in free
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With the goal of protecting the free exchange of political debate, the
Court held that a "public official" cannot recover damages for a
defamatory falsehood unless he proves that the statement was made with
"actual malice. 65 Under the actual malice standard, plaintiffs must
prove that the defendant made false statements with knowledge that the
statements were false or with a reckless disregard of whether the
statement was false or not.66
In requiring a plaintiff to prove "actual malice" and rejecting rules
that place the burden of proving truth on the defendant, the Court
decided that a rule compelling a speaker to bear the burden of proving
the truth of his factual assertions, in order to avoid a lawsuit, would chill
speech.67 The Court also opined that a rule allowing truth to be a
defense, with the burden on the defendant, would not guarantee that only
false speech was deterred.68 The Court reasoned that even people who
believed that their message was true would remain silent in order to
avoid costly litigation. 69 The Court concluded that such a rule is
incompatible with a free society in which the free discussion of ideas is
valued.7 °
The Supreme Court expanded upon its Sullivan decision in a series
of other important decisions. In Curtis Pub. Co. v. Butts, the Court
extended the actual malice standard to "public figures" as well as "public
officials., 7 1 In Curtis, the plaintiff was accused, in defendant's
newspaper, of fixing a college football game.72 Although the plaintiff
was not an elected official, he was well-known to the public.73 In
extending the actual malice standard to public figures, the Court noted
debate, and that such statements must be protected if the freedoms of expression are to
have the breathing space that they need to survive. Id.
65. Id. at 279-80. The Court did not define "public official." However, plaintiff was
deemed to be such a person.
66. Id. at 280.
67. Id. at 279. The Court stated that "A rule compelling the critic of official conduct
to guarantee the truth of all his factual assertions-and to do so on pain of libel
judgments virtually unlimited in amount-leads to a 'comparable self-censorship."' Id.
68. Id. at 279 n. 19. The Court noted that even false speech may be deemed to make
a valuable contribution to public debate because it brings out the clearer perception of
livelier impression of truth, produced by its collision with error.
69. Id. The Court reasoned that "Under such a rule, would be critics of official
conduct may be deterred from voicing their criticism, even though it is believed to be true
and even though it is in fact true, because of doubt whether it can be proved in court or
fear of the expense of having to do so."
70. Id. "The rule thus dampens the vigor and limits the variety of public debate. It
is inconsistent with the First and Fourteenth Amendments."
71. See Curtis Pub. Co. v. Butts, 388 U.S. 130 (1967).
72. Id. at 135. At the time the article was printed, the plaintiff was the athletic
director of the University of Georgia and had previously served as head football coach of
the University.
73. Id. at 136.
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that a public figure, like a public official, has an opportunity to defend
himself through the media.74
In Gertz v. Robert Welch Inc., the Court held that the actual malice
standard would not be applied in cases involving private persons
plaintiffs. 75 The Court reasoned that private figures do not enjoy the
same access to mass medial that public officials and public figures
76
enjoy.

In Philadelphia Newspapers Inc. v. Hepps, the Court held that a
private person plaintiff must bear the burden of proving falsity when the
defendant is a member of the media and the speech is of public
concern. 77 In that case, Pennsylvania law required private figure
plaintiffs to prove negligence or malice by the defendant. 78 However, the
law required the publisher to bear the burden of proving the truth of
statements regarding private figures.7 9 In invalidating the Pennsylvania
law, the Court noted that the common law rule that the defendant bears
the burden of proving truth must yield to a Constitutional requirement
that the plaintiff bear the burden of showing falsity as well as injury
before recovering damages. 80 According with traditional notions of the
First Amendment's protection of speech, the Court reasoned that the
burden of proof will be the deciding factor only when the evidence is
ambiguous. 8' The Court concluded that in a case presenting ambiguous
evidence, the Constitution requires the Court to favor the protection of
speech.82
Although the Sullivan line of Cases protects defendants from many
lawsuits and seems to foster free speech, many scholars have criticized
the reasoning of the Court. Scholars and judges have noted that Sullivan
has a "dark side" which allows "grievous injury to reputation to flourish
unredressed. ' '83 Other critics have noted that judgment cannot be had
74. Id. Public figures "command sufficient continuing public interest and [have]
sufficient access to the means of counterargument to be able to" show that the statements
made were false. Id.
75. Gertz v. Robert Welch Inc., 418 U.S. 323 (1974).
76. Id. at 344.
77. Philadelphia Newspapers Inc., v. Hepps, 475 U.S. 767 (1985). The court stated,
"To ensure that true speech on matters of public concern is not deterred, we hold that the
common law presumption that defamatory speech is false cannot stand when a plaintiff
seeks damages against a media defendant for speech of public concern." Id.
78. Id.
78. Id.
79. Id.
80. Id. at 776.
81. Id.
82. Id.
83. Leonard Leigh, Of Free Speech and Individual Reputation: The New York Times
v. Sullivan in Canada and Australia, in IMPORTING THE FIRST AMENDMENT 53, 56 (Ian

Loveland ed., 1998).

PENN STATE INTERNATIONAL LAW REVIEW

[Vol. 23:2

against the media even where it has acted grossly negligently.84 Some
scholars claim such a high price is worth paying, while others argue that
Sullivan pays too little attention to both the private and public interests in
the protection of politician's reputations from untruthful slurs.85
While some critics criticize the results of Sullivan, others question
the underlying premise that the actual malice standard promotes public
debate. 86 These critics claim that protecting defendants too much leads
to false information entering the marketplace of ideas, thus hindering
public debate.87
Although more false statements will make it into the marketplace of
ideas after Sullivan, truthful statements will also be heard more regularly.
With the First Amendment as protection, citizens and media outlets can
speak without having to fear litigation and the sometimes impossible
burden of proving truth.
First Amendment protection of free speech is the major difference
between British and American defamation law. At common law, the two
countries' laws are very similar. However, the First Amendment's
"actual malice" requirement, along with differentiating between public
and private persons has created an important difference between the
defamation standards in the two countries.
III. British Law
The British law of defamation emerged to prevent citizens, who felt
that their reputations had been unjustly harmed, from resorting to
violence against their alleged defamers. 88 British defamation law is not
restrained by the First Amendment or similar requirements because
Britain does not have a written Constitution.89 Ideas of constitutional
rights are forged into the common law and habitually observed by the
courts.

90

Unlike American Law, English libel law sets a higher value upon
the protection of private reputation and has traditionally "paid lip
service" to the social utility in freedom of expression. 9' Unlike the
84. Id.
85. Id.
86. Id.
87. Id. "Indeed, it may in contrast conduce to media irresponsibility and result in a
flood of untrue (and thus corruptive) political information entering into the arena of
debate." Id.
88. IAN LOVELAND, POLITICAL LIBELS: A COMPARATIVE STUDY 3 (2000).
89. Sir John Laws, Meiklejohn, the First Amendment and Free Speech in English
Law, in IMPORTING THE FIRST AMENDMENT 123, 129 (Ian Loveland ed., 1998).
90. Id.
91. Nick Braithwaite, Englandand Wales, in THE INTERNATIONAL LIBEL HANDBOOK
85, (Nick Braithwaite ed., 1995).
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American standard which usually places the burden of proving the falsity
of statement on the plaintiff, in Britain, the burden of proving the truth of
statements falls squarely on the defendant's shoulders because in a
defamation lawsuit his words are presumed to be false. 92
This burden on potential defendants has influenced the way news is
covered in England. Fear of libel lawsuits under British law leads to
"lawyering" of news stories and results in the "killing" of certain
stories.9 3 For example, a British newspaper may decide not to print an
excerpt from a controversial book published under the more liberal
defamation climate of the United States because there is a significant risk
of a libel action being started and newspapers lack the ability to defend
itself under British law.94 Fear of lawsuits under British law also induces
editors to eliminate certain parts of stories that are known to be true but
where the truth is difficult to prove by way of witness statements or
documents in court.95 Moreover, editors may even
decide not to
96
investigate a story which might have libel implications.
Critics of the British method of libel prosecution claim that the
defect in British law is the defendant's burden of proving truth.9 7 Critics
claim this burden is unfair because
during litigation "the dice are heavily
98
loaded in the plaintiffs favour.,
British law's favoritism of defamation stands in stark contrast to
American law. England is considered to have one if the most onerous
defamation regimes in the world as far as the media are concerned. 99
Because British law places a heavy burden on defamation defendant,
many British editors have had to pay damages over stories they know,
but cannot prove to be true.100 Advocates of British libel law can claim
that a heavy burden on potential media defendants leads to more
responsible and higher quality joumalism.'0 1
By American standards, British defamation law is very
conservative.
Without an actual malice standard or other speech
protective doctrines, defendants in British defamation lawsuits have a
92. Id.
93. ERIC BARENDT ET AL., LIBEL AND THE MEDIA THE CHILLING EFFECT, 67 (1997).
94. Id.
95. Id.
96. Id. at 88.
97. Nick Braithwaite, Englandand Wales, in THE INTERNATIONAL LIBEL HANDBOOK
86, (Nick Braithwaite ed., 1995).
98. Id.
99. BARENDT ET AL at 66.
100. Id.
101. Id. at 68. Writers have reported that the process of trying to satisfy a lawyer
often revealed a fundamental flaw or weakness in the investigation and writing of the
article. Experienced journalists are well aware of the libel regime and can shape their
research and writing to conform to the law.
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harder time avoiding liability than Americans. However, recent liberal
changes in British law indicate that Britain may be following the United
State's lead by adopting laws that are more protective of defendants.
A.

History and Liberalizationof British Law

In Derbyshire County Council v. Times Newspapers Ltd., the House
of Lords decided the issue of whether a city council could initiate libel
proceedings. 10 2 In this case a local authority brought an action for
damages against defendants in respect to two newspaper articles which
questioned the propriety of investment made for its superannuation
fund.

103

Much of the litigation involved argument based on law set forth in
Sullivan.10 4 Council for Times Newspapers argued that the law on the
specific issue at bar was unsettled and ripe for development in a direction
that was sensitive to the requirements of a modem, democratic society. °5
The Court stated that there was no public interest in favoring the right of
governmental units to sue for libel because it was contrary to the public
interest." 106
The House of Lords, however, limited its holding to the issue at bar
and left other avenues open for the members of the council who wanted
to sue.107 In limiting its holding to the facts at bar, the court did not
extend free speech protection as far as the Supreme Court of the United
States did in Sullivan, Gertz, and Philadelphia Newspapers. Public
figures can still sue for libel and place the burden of proving truth on the
defendant.
B. Defamation Act of 1996
The passage of the Defamation Act of 1996 is another liberal
change to British law that will change the way libel suits are brought in
Britain. 10 8 The statute is more defendant friendly than previous British
defamation statutes and offers extra defenses to potential defendants.
102.
103.

Derbyshire County Council v. Times Newspapers Ltd., [1993] A.C. 534.
Id.

104.

IAN LOVELAND, POLITICAL LIBELS: A COMPARATIVE STUDY 119 (2000) (Hart

Publishing 2000). Lead council's argument for the Sunday Times was "explicitly
constitutional in its terms, and-unsurprisingly, given the paucity of constitutionally
literate English case law on civil libel laws-heavily reliant on principles extracted from
foreign jurisdictions." Id.
105. Id. at 118.
106.

Derbyshire County Council v. Times Newspapers Ltd., [1993] A.C. 534.

107. See id. The House of Lords stated that although the Council could not sue for
libel, any individual member of the council could bring an action for defamation. Id.
108. Loveland at 157.
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For example, the statute reduces the statute of limitations for
defamation actions and limits damages in defamation cases.10 9 The
Defamation Act of 1996 reduced the statute of limitations from three
years to one year. 10 Under the three year limitation, media defendants
were at a disadvantage because reporters' notes and records were gone,
thus making preparation for litigation extremely difficult."'
The Defamation Act also made available the defense of "offer to
make amends."' 1 2 The offer to make amends defense is available to any
media defendant who is prepared to offer a correction or apology for
unintentional defamation." 3
An offer of apology or correction
constitutes a defense unless the plaintiff can show that the defendant
knew or had reason to know that the printed or broadcasted material was
false and defamatory of him. 1 4 However, the offer to make amends
defense, is a complete defense to defamation charges only if the offer is
not accepted by the plaintiff." 5
109. Id.
110. BARENDT ETAL. at 18.
111. Id.
112. Defamation Act, 1996, c. 2 (Eng.). The statute reads:
(1) A person who has published a statement alleged to be defamatory of
another may offer to make amends under this section.
(3) An offer to make amends(a) must be in writing,
(b) must be expressed to be an offer to make amends under section 2 of
the Defamation Act 1996, and
(c) must state whether it is a qualified offer and, if so, set out the
defamatory meaning in relation to which it is made.
(4) An offer to make amends under this section is an offer(a) to make a suitable correction of the statement complained of and a
sufficient apology to the aggrieved party,
(b) to publish the correction and apology in a manner that is reasonable
and practicable in the circumstances, and
(c) to pay to the aggrieved party such compensation (if any), and such
costs, as may be agreed or determined to be payable.
The fact that the offer is accompanied by an offer to take specific steps does not
affect the fact that an offer to make amends under this section is an offer to do
all the things mentioned in paragraphs (a) to (c).
113. BARENDTETAL.,at 15-16.
114. Id. at 16. In sum, "the defense can now be invoked whenever the defendant has
got its facts wrong, as long as the libel was not committed deliberately or recklessly." Id.
115. Id. If the offer is accepted by the plaintiff, the defendant must pay the plaintiff
compensation in an amount agreed upon by the parties or assessed by a judge. See also
Defamation Act, 1996, s. 4 (Eng.)., which reads:
(1) If an offer to make amends under section 2, duly made and not withdrawn,
is not accepted by the aggrieved party, the following provisions apply.
(2) The fact that the offer was made is a defence (subject to subsection (3)) to
defamation proceedings in respect of the publication in question by that party
against the person making the offer. A qualified offer is only a defence in
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Another defense strengthened by the Defamation Act of 1996 is the
defense of innocent dissemination.' 16 At common law a distributor of
books and other forms of media could use this defense if he sold a
libelous book without knowledge or reason to believe that it was
defamatory."17 The Defamation Act extended this defense to anyone
who does not have primary responsibility for a publication, such
as
18
broadcasters of live programming and internet service providers."
Despite making liberal additions to British libel law through the
Defamation Act of 1996, Parliament decided to protect themselves from
remarks made during Parliamentary proceedings. Article 9 of the
English Bill of Rights" 9 affords members of Parliament absolute
immunity from defamation actions for any oral statements or written
publications that form part of a debate in Parliament. 20 It was also
understood, although to a lesser degree, that Article 9 provided immunity
to libel defendants who write allegedly defamatory statements regarding
Parliamentary proceedings. 12
After controversy arose concerning
respect of the meaning to which the offer related.
(3) There is no such defence if the person by whom the offer was made knew or
had reason to believe that the statement complained of(a) referred to the aggrieved party or was likely to be understood as
referring to him, and
(b) was both false and defamatory of that party.
but it shall be presumed until the contrary is shown that he did not know and
had no reason to believe that was the case.
(4) The person who made the offer need not rely on it by way of defence, but if
he does he may not rely on any other defence.
If the offer was a qualified offer, this applies only in respect of the meaning to
which the offer related.
(5) The offer may be relied on in mitigation of damages whether or not it was
relied on as a defence.
116. See Defamation Act, 1996, c. 1 (Eng.). The statute reads:
(1) In defamation proceedings a person has a defence if he shows that(a) he was not the author, editor or publisher of the statement complained

of,
(b) he took reasonable care in relation to its publication, and
(c) he did not know, and had no reason to believe, that what he did caused
or contributed to the publication of a defamatory statement.
117. BARENDT ET AL., supra at 8.
118. See id. Those who do have primary responsibility over publication include
authors, editors, and publishers. Moreover, once a distributor or bookseller is put on
notice by a potential plaintiff that the book material they are selling may contain
defamatory statements, they can no longer claim that they lacked knowledge of the
contents of the book.
119. Article 9 of the English Bill of Rights reads: That the freedom of speech and
debates or proceedings in Parliament ought not to be impeached or questioned in any
court or place out of Parliament.
120. LOVELAND, supra at 156-157.
121. Kevin Williams, Only Flattery is Safe: PoliticalSpeech and the Defamation Act
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Article 9, Parliament decided to include a new section in the Defamation
Act, 122 which allowed members of Parliament to waive immunity and
suits regarding statements concerning Parliamentary
pursue defamation
123
proceedings.
Interestingly, the British Parliament decided against including a
Sullivan type defense in the Defamation Act of 1996.124 The idea of
including a Sullivan type defense was suggested by one member of
Parliament but most members of Parliament were unreceptive to the
that any Sullivan type defense was a matter for
idea. 125 It was decided
26
decide.1
to
courts
the
IV.

Analysis

Until British laws become even more liberal, American businesses,
journalists, and other citizens acclimated to American First Amendment
jurisprudence, will find themselves as defendants in British defamation
lawsuits. Media outlets who utilize the Internet and other forms of
communication to reach a global audience will have to decide whether
they should risk defamation lawsuits in order to disseminate information,
stories, and news. The chilling effect on speech will be profound if
media outlets decide to shy away from posting stories on the Internet in
order to avoid litigation abroad. Millions of Internet users, American
and foreign, may be deprived of interesting stories and news items that
straddle the line between humor and defamation under British law.
Stories that are not considered defamatory under American law may be
edited to satisfy the stricter British standard.
1996, 60 MODERN L.REv. 388 (1997).
122. Defamation Act, 1996, c. 13 (Eng.) which reads:
(1) Where the conduct of a person in or in relation to proceedings in Parliament
is in issue in defamation proceedings, he may waive for the purposes of those
proceedings, so far as concerns him, the protection of any enactment or rule of
law which prevents proceedings in Parliament being impeached or questioned
in any court or place out of Parliament.
(2) Where a person waives that protection(a) any such enactment or rule of law shall not apply to prevent evidence
being given, questions being asked or statements, submissions, comments
or findings being made about his conduct, and
(b) none of those things shall be regarded as infringing the privilege of
either House of Parliament.
(3) The waiver by one person of that protection does not affect its operation in
relation to another person who has not waived it.
123. LOVELAND, supra at 158-159.
124. Id. at 159.
125. Id. Lord Williams of Moyston, a member of the Labour party, a "leading liberal
barrister," suggested the inclusion of a Sullivan type defense. Id.
126. Id.
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The tensions that exist between American and British defamation
law are exemplified in Dow Jones & Co. v. HarrodsLtd. In this case, it
was clear that Dow wanted the litigation to take place under the speech
protective laws of the United States and that Harrods wanted to take
advantage of the plaintiff friendly British defamation laws.
In its litigation against Harrods, Dow Jones argued that an action for
defamation based on the Journal's April 5, article would be dismissed
under federal and state constitutional law of any American jurisdiction
because the article was comprised of non-actionable expressions of
opinion based on true statements and contained no facts capable of being
proved false. 127 Dow asserted that Harrods could not prove
actual
28
malice or gross irresponsibility, as required by American law. ,
Dow also claimed that if the lawsuit were allowed to proceed in the
U.K., they would be subject to "various longstanding principles of
British law that are plainly antithetical to historic rules, traditions and
policies established to protect free speech and freedom of the press in the
United States."' 129 Dow cited many differences between British and
American defamation law as evidence that it was at a distinct
disadvantage in the British court system. First, Dow noted that the
burden of proving truth of defamatory statements falls on the defendant
in Britain. 130 Dow also noted that under British law, defamation is a
strict liability tort and plaintiffs do not need to prove that the defendant
acted with actual malice as required by American law.' 31 Dow also
recognized that British law offers less protection for expressions of
opinion and only limited protection of speech concerning public
figures. 132
Also, Dow Jones insisted that facing the burdens of the British court
system presented sufficient harm and chilling effect on its First
Amendment rights to warrant an injunction preventing Harrods from
bringing suit in England. 133 Dow argued that defending the lawsuit in
England would cost the company enormous expenses
and divert
34
endeavors.'
journalistic
their
from
writers
and
journalists
Harrods did not agree with Dow's assessment of British defamation
law. Harrods noted that recent developments in British law, including
the Defamation Act of 1996, have produced significant reform in British

127.

Dow Jones & Co. v. Harrods Ltd., 237 F.Supp.2d 394, 402 (S.D.N.Y. 2002).

128.
129.
130.
131.
132.
133.
134.

Id. at 403.
Id. at 402
Id. at 403 n.18.
Id.
Id.
Id. at 410.
Id. at 403.
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defamation law. 135 Harrods insisted that the changes in British law do
the principles reflected in earlier British defamation
away with many of
136
law cited by Dow.
The arguments made by Dow show that under American law,
Harrod's lawsuit would probably be dismissed. Moreover, Dow's
concern that it would be at a disadvantage in British courts is a concern
that all American media outlets and other citizens should share. It is
clear that many potential American defendants will soon find themselves
at the mercy of British courts if they publish speech that is protected in
America but is actionable in Britain.
If British courts decide that the Journal'sarticle is defamatory, the
chilling effect on speech will be great. The fear of being found liable for
defamation may cause the Journal,along with other major media outlets,
to edit commentary that based on British law, lies somewhere between
humor and defamation. Even if British courts do not find the Journal's
article defamatory, the chilling effect on speech will still be profound.
Media outlets who know that material is not defamatory under British
law, but still fear costly litigation, will edit stories to avoid any chance of
being sued.
The media's use of the Internet to disseminate information
worldwide increases the likelihood that lawsuits, like Harrods' claim
against Dow Jones, will arise. The right to free speech and unfettered
expression must be protected from the laws of foreign nations. However,
balancing the free speech rights of Americans with the right of foreign
countries to have their own laws is difficult.
One solution is for potential American defendants to seek relief in
the American court system. American defendants could ask courts to
enjoin foreign plaintiffs from bringing defamation suits in foreign courts
when speech protected by the First Amendment is involved. However,
this tactic may not prove to be successful.
In its United States litigation with Harrods, Dow Jones claimed that
in the modem world, the Internet has made communications originating
in the United States available anywhere on Earth and has left publishers
vulnerable to the application of foreign laws and to potential liability
incompatible with American First Amendment principles. 137 For this
reason, Dow encouraged the court to reinforce and enlarge First
Amendment protections to publishers by allowing Americans to
preemptively enjoin potential foreign plaintiffs from bringing defamation

135.
136.
137.

Id.
Id.
Id. at 411.
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claims for communications available on the Internet.13 8 Dow argued that
declaratory relief was warranted because of its mere act of having to
defend a frivolous lawsuit in a foreign tribunal.139 Dow claimed that any
judgment obtained in the U.K. pursuant to foreign defamation law would
be repugnant to United States140 constitutional doctrine and thus
unenforceable in American courts.

The court rejected this argument and opined that American courts
did not have jurisdiction to prevent foreign plaintiffs from suing
American defendants under foreign laws. 14 1 The court reasoned that it
was not wise for the courts of one nation to judge the adequacy of due
process and quality of justice rendered in the courts of a foreign
country. 42 The court summarized why it felt that getting involved with
such types of cases was contrary to worldwide interests:
On this larger scale there can be no room for arrogance or
presumption, or for extravagant rules or practices that may encourage
insularity or chauvinism rather than respect for comity. It cannot be
the proper province of any one judge in any one country, giving
expression to the push of a moment or the pull of the immediate case,
to promulgate judgments that impose that court's rule and will across
all sovereign borders as to reach the rest of humankind. For in the
rules of the international arena, premised s they are in the nearly
immutable concept of even sovereignty
and the co-equality of states,
1 43
arrogation is often infectious.
Unless American courts decide to overstep their bounds, American
defendants will be unable to enjoin British lawsuits by utilizing
American law.
Another possible solution for American defendants would require
the cooperation of British courts and lawmakers. British courts could
refuse to hear defamation claims against American defendants unless an
American court found the speech at issue defamatory under American
law. Another possibility is for British lawmakers to pass legislation that
prevents potential British plaintiffs from pursuing defamation claims
against American defendants, unless the speech in question is defamatory
under American law.
Such a system would balance the free speech rights of American
defendants with the right of British plaintiffs to bring defamation claims.
Americans would be offered the protection of the First Amendment
138.
139.
140.
141.
142.
143.

Id.
Id. at 410.
Id. at 407.
Id. at 428.
Id. at 428-429.
Id.
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while British plaintiffs would recover damages if the speech at issue was
defamatory under American law.
However, this type of cooperation might be unrealistic. American
courts would be burdened with the task of deciding whether the speech at
issue was defamatory. British courts would be burdened with the task of
assessing damages. Furthermore, it is unrealistic to expect British judges
to tolerate this idea. Yielding to American law is the equivalent of
admitting that American law is superior. British judges are not likely to
make this admission. Moreover, British legislators who value their jobs
as lawmakers and want to be reelected, will not pass laws that put
potential plaintiffs at the mercy of American law.
Until British law offers the same protections of free speech as
American law, a compromise between Britain and America must be
reached. No matter what type of compromise is reached, the elements of
such a compromise should encourage free speech, protect Americans
from frivolous lawsuits, and allow British plaintiffs to bring claims
regarding speech that is not protected under American law.
V.

Conclusion

The First Amendment has caused the defamation laws of the United
States to become more defendant friendly and protective of speech in
comparison to British defamation law. Although the common law
elements of a defamation claim are very similar in both countries,
Constitutional protection of speech in the United States has allowed
defendants in American courts to be much more successful in defending
defamation claims.
In the past, differences between the defamation laws of Britain and
the United States were of little consequence because information was not
globalized to the extent it is today. However, the Internet has allowed
information, news, and other forms of communication to be shared with
audiences worldwide. The Internet's revolution of the way information
is shared has caused a clash between defamation laws of the United
States and Britain. Because most major newspapers and media outlets
share information on the Internet, the number of lawsuits brought by
British plaintiffs will increase.
The clash between defamation laws will cause a chilling effect on
speech in the United States. Journalists and media outlets who share
their publications online are now parties in defamation lawsuits in
Britain. Speech that is protected in the United States may be considered
defamatory in Britain. The fear of violating British law may cause
journalists to edit the content of their stories to avoid defamation lawsuits
in Britain. The chilling effect on speech may be profound.
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A solution must be found to solve the problem of British defamation
law causing a chilling effect on speech in America. Such a solution
would involve a balance between the free speech rights of Americans
with the right of British citizens to protect themselves from defamatory
statements. In a dispute between two nations that value basic freedoms,
any solution should err on the side of protection of the freedom of
speech, the most important fundamental right that any nation celebrates.

